Contract

Department of Information Technology (DoIT)
Assistive Telecommunications Devices Evaluation Services
060B8400093

THIS CONTRACT (the “Contract”) is made this _ L day of _ QUL LU 20 _ﬂ_ by and between
MAC Incorporated (the “Contractor”) and the STATE OF MARYLAND, acting through the MARYLAND
Department of Information Technology (“DoIT” or the “Department”). J

In consideration of the promises and the covenants herein contained, the adequacy and sufficiency of which
are hereby acknowledged by the parties, the parties agree as follows:

1. Definitions
In this Contract, the following words have the meanings indicated:
1.1 “COMAR" means Code of Maryland Regulations.

1.2 “Contractor” means the entity first named above whose principal business address is 909 Progress
Circle, Salisbury MD 21804; whose Federal Employer Identification Number is 52-0992005, and
whose eMaryland Marketplace vendor ID number is 0000321125.

1.3 “Financial Proposal” means the Contractor’s Financial Proposal dated August 02, 2018, as modified
by any Best and Final Offer thereto,

1.4 Minority Business Enterprise (MBE) — Any legal entity certified as defined at COMAR
21.01.02.01B (54) which is certified by the Maryland Department of Transportation under COMAR
21.11.03.

1.5 “Purchase Order (PO)” authorizes the Contractor to proceed with delivery of products and/or
services requested by a service request.

1.6 “RFP” means the Request for Proposals for Assistive Telecommunications Devices Evaluation
Services, Solicitation # 060B8400093, and any amendments, addenda, and attachments thereto
issued in writing by the State.

1.7 “State” means the State of Maryland.

1.8 “Technical Proposal” means the Contractor’s Technical Proposal dated August 02, 2018, as
modified and supplemented by the Contractor’s responses to requests clarifications and requests for
cure, and by any Best and Final Offer.

1.9 “Veteran-owned Small Business Enterprise” (VSBE) means A business that is verified by the
Center for Verification and Evaluation (CVE) of the United States Department of Veterans Affairs
as a veteran-owned small business. See Code of Maryland Regulations (COMAR) 21.11.13.

.10 Capitalized terms not defined herein shall be ascribed the meaning given to them in the RFP.
2. Scope of Contract

2.1 The Contractor, in accordance with this Contract and Exhibits A-D, which are listed below and
incorporated herein by reference, shall perform Assistive Telecommunications Devices Evaluation
Services in Region 1(Worcester, Wicomico, Somerset, and Dorchester Counties) and Region 2
(Caroline, Talbot, Queen Anne’s, and Kent Counties). If there is any conflict between this Contract
and the Exhibits, the terms of the Contract shall control. If there is any conflict among the Exhibits,
the following order of precedence shall determine the prevailing provision:
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2.2

2.3

3.
3.1

3.2

3.3

3.4

Exhibit A — The RFP

Exhibit B — The Contract Affidavit, exscuted by the Contractor and dated October 24,
2018

Exhibit C — The Technical Proposal

Exhibit D - The Financial Proposal

' The Procurement Officer may, at any time, by written order, make unilateral changes in the work

within the general scope of the Contract. No other ofder, statement, or conduct of the Procurement

(Officer or any other person shall be treated as a change or. entitle the Contractor to an equitable

adjustment under this section. Except as otherwise provided in this Contract, if any change under
this section causes an increase or decrease in the Contractor’s cost of, or the time required for, the

_performanee of. any part of the work, whether or not changed by the order, an equitable adjustment
in the Contract price shall be made and the Contract modified in writing accordingly. The

Contractor must assert in writing its right to an adjustment under this section within thirty (30) days

of receipt of written change order and shall include a written statemient setting foith the nature and

costof such claim. No claim by the Contractor shall be allowed if asserted after final payment under

this Contract. Failure to agree to.an adjustment under-this section shall be a dispute under the

Disputes clause. Nothmg in this section shall excuse the Contractor from proceeding with the
Contract as changed.

Without limiting the rights of the Procurement Officer under Section 2.2 above, the Contract may
be modified by mutual agreement of the parties, provided: (a) the modification is made in writing;

(b) all parties sign the modification; and (c) all approvals by the required agencies as described in
‘COMAR Title 21, are obtained,

'Period of Performance

The term of this Contract begins on the date the Contract is signed by the Department fol!owmg
any required prior approvals; including approval by the Board of Public Works, if such approval is
required (the “Effective Date™), and the Initial Term shall continue until October 10, 2021.

In its sole discretion, the Department shall have the unilateral right to extend the Contract for upto

two (2) years, through two (2) one-year option periods (each a “Renewal Term™) at the prices
established in the Contract. “Term” means the Initial Term and any Renewal Term(s).

The Contractor’s: perfonnance under the Contract shall commence as of the date provided in a-
written NTP.

The Contractor’s obligation to pay invoices to subcontractors providing' products/services in

connection with-this Contract, as well as the audit; conﬂdennahty, document retention; patents,

copyrights & intellectual property;. warranty; indemmification obligations; and limitations of
liability under this Contract; and any other obligations specifically identified, shall survive
expiration or tefmination of the Contract,

Consideration and Payment

In consideration of the satisfactory performance of the work set forth in this Contract, the
Department shall pay the Contractor in accordance with the terms of this Contract and at the | prices
quoted in the Financial Proposal (incorporated herein as Exhibit D). Unless properly modified (see
above Section 2.3), service rates charged pursuant to this Contract shall not exceed the prices quoted
in the Contractor’s Financial Proposal for each service Region.
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4.3

Any work performed by the Contractor in excess of the ceiling amount of any PO issued to the
Contractor without the prior written approval of the Contract Manager, is at the Contractor's risk of

non-payment. Payments under POs shall be limited to the prices speclﬂed Exhibit D regardless of
the actual cost to the Contractor. The Contractor shall not receive any other payment. for the

Services.

Contractor shall notify the Contract Manager, in writing, at least sixty (60) days before. payments
reach the NTE Amount in a PO. After notification by the Contractor; if the State fails to increase

the PO amount, the Contractor shall have no obligation to perform under this Contract after

payments reach the statéd amount; provided, however, that, prior to the stated amount being
reached, the Contractor shall: (a) promptly consult and work in good faith with the Department to
establish a plan of action to assure that every reasonable effort is undertaken by the Conitractor to
complete State-defined critical work in progress prior to the date the NTE Amount wiil be reached;
and (b) when applicable secure databases, systems, platforms, and/or applications on which the
Contractor is working in an industry standard manner so as to prevent damage or vulnerabilities to

-any of the same due to the existence of any such unfinished work.

The Contractor shall submit invoices monthly in accordance with RFP section 3.4 for services
completed during the previous billing period (not o exceed 35 days). Each invoice must include

‘the Contractor’s Federal Tax ldentification Number which is 53-0212296. All inveices shall be

submitted to the Contract Manager. Payment of an invoice by the Department is not evidence that

-services were rendered as required under this Contract.

Unless & payment is unauthorized, deferred, delayed, or set-off under COMAR 21.02.07, payments

to the Contractor pursuant to this Contract shall be made no later than 30 days after the

Telecommunications Access of Maryland’s receipt of a proper invoice from the Contractor as

‘required by RFP section 3.4,

‘The Contractor may be el:glble to receive late payment interest at the rate of 9% per
annum 1f:.

(1) The Contractor submits an invoice for the late payment interest within thirty
days after the date of the State’s payment of the amount on which the interest
accrued; and

(2) A contract claim has not been filed under State Finance and Procurement
Article, Title 15, Subtitle 2, Annotated Code of Maryland.

The State is not liable for interest:

(D Accmmg more than one year after the 31st day after the agency receives the
proper invoice; or

(2) On any. amount representing unpaid interest. Charges for late payment of
invoices are authorized only as prescribed by Title 15, Subtitle 1, of the State:
_Fmance and Procurement Articie, Annotated Code of Maryland, or by the
Public Service Commission of Maryland with respect to regutated public
utilities, as applicable,
Final payment under this Contract will not be made unti{ after certification is received from
the Comptroller of the State that all taxes have been paid.
Electronic funds transfer shall be used by the State to pay Contractor pursuant to this
Coatract and any other State payments due Contractor unléss the State Comptroller’s
‘Office grants Contractor an exemption.
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4.4

5.2

53

5.5

6.2

In addition to any other available remedies, if, in the opinion of the Procurement Officer, the
Contractor fails to perform in & satisfactory and timely manner, the Procurement Officer may refuse
or limit approval of any invoice for payment, and iay cause payments to-the Contractor to be
reduced or withheld until such time as the Contractor meets performance standards as-established
by the Procurement Officer.

Rights to Records

The Contractor agrees that all documents and materials including, but not limited to, software,
reports, drawings, studies, spec:ﬁcauons, estimates, tests, maps, photographs, dwlgns, graphics,

mechanical, artwork, computations, and data prepared by the Contractor for purposes of this

Contract shall be the sole property of the State and shall be available to the State at any time. The
State shatl have the right to use the same without restriction and without' compensation to the

Contractor other than that specifically provided by this Contract.

The Contractor agrees that at all times during the term of this Contract and thereafter, works created

as-a Deliverable under this Contract (as defined in Section 7.2), and services performed under this

Contract shall be “works made for hire” as that term is. interpreted under U.S. copyright law. To the
extent that-any products created as a Deliverable under this Contract aré not works made for hire

for the State, the Contractor hereby relinguishes, transfers, and assigns to the State ail of'its rights,

title, and interest (including all inteflectual property rights) o all such products created under this
Contract, and will cooperate reasonably with the State in effectuating and registering any necessary-
assignments..

The Contractor shall report to the Contract Manager, promptly and in written detail, each notice or

claim of copyright infringement received by the Contractor with réspect to all data delivered snder

this Conitract.

The Contractor shall not affix any restsictive markmgs upon any data, documentation, or other
materials provided to the State hereunder and if such markings are affixed, the State shall have the
right at any time to modify, remove, obliterate, or ignore such wamings.

Upon termination of the Contract, the Contractor, at its own expense, shall deliver any equipment,
software or other property provided by the State to the place designated by the Procurement Officer,

Exclusive Use

The State shall have the exclusive right to use, dupllcate and disclose any data, information,
documents, records, or resulis, in whole or in part, in any manner for any purpose whatsoever, that
may be created or generated by the Contractor in connection with this Contract. If any material,.
including software; is capable of being copyrighted, the State shall be the ‘copyright owner and
Coniractor may copyright material connected with this project only with the express written
approval of the State.

Except as may otherwise be set forth in this Contract, Contractor shall not use, sell, sub-lease,
assign, give, or otherwise transfer to any third party any other information or material provided to
Contractor by the Department or deve!oped by Contractor relating to the Contract, except: as
provided for in Section 8. Confidential or Proprietary Information and Documentation.

Patents, Copyrights, and Intellectual Property

All copyrights, patents, trademarks, trade secrets, and any other intellectual property rights existing’
prior to the Effective Date of this Contract shail belong to the- party that owned such rights
immediately prior to the Effective Date (“Pre-Existing Intellectual Property™). If any design, device,
material, process, or other item provided by Contractor is covered by a patent of copyright or which
is proprietary to or a trade secret of another, the Contractor shall obtain the necessary permission
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7.2

7.3.

74

75

1.6

or license to' permit the State to use such item or items pursuant to its rights granted under the
Contract.

Except for (1) information created -or otherwise owned by the Department or licensed by the
Department from third parties, including all information provided by the Department to Contractor;
(2) materials créated by Contractor or its subconitractor(s) specifically for the State under the
Contract (“Deliverables™), except for any Contractor Pre-Existing Intellectual Property included.
therein; and (3) the ticense rights granted to the State; all right, title, and interest in the intellectual
property embodied in the solution, iricluding the know-how and methods by which the sofution is
provided and the processes that make up the solution, will belong solely and exclusively to
Contractor and its licensors, and the Department will have no rights to the same except as expressly
granted in this Contract. Any Saa$ Sofiware developed by Contractor during the performance of
the Contract wilt belong solely and exclusively to Contractor and its ticénsors. For all Software.
provided by the Contractor underthe Contract, Contractor hereby grants to the State a nonexcluswe,
irrévocable, unlimited, perpetual, non-cancelable, and non-terminable right to use and make copies
of the Software and any modifications to the Software. For all Contractor Pre-Existing Intellectual
Property embedded in any Deliverables, Contractor grants to the. State a license to use such
Contractor Pre-Existing Intellectual Property in connection with its permitted use of such
Deliverable. During the period between delivery of a Deliverable by Contractor and the date of
payment therefor by the State in accordance with this Contract (including throughot the duration
of any payment dispute discussions), subject to the. terms and conditions contained herein,
Contractor grants the State'a royalty-free, non-exclusive, limited license to use such Deliverable
and to use-any Contractor Materials contained therein in accordance with this Contract.

Subject to the terms of Section 18, Contractor shall defend, indémnify and hold harmless the State
and its agents and employees, from and against any and ali claims, costs, losses, damages, liabilities,
Judgments and expenses (including without Iimitation reasonable attorneys’ fees) arising out of or
in connection with any third party claim that the Contractor-provided products/services infringe,
misappropriate or otherwise violate any third party inteliectual property rights. Contractor shall not
enter into any settlement involving third party claims that contains any admission of or stipulation
to.any guilt, fault, liability or wrongdomg by the State or that adversely affects the State's rights or
interests, without the State’s prior written consent.

‘Without limiting Contractor’s :obllgangns-under.Section 5.3, if an infringement claim occuss, or if
the State or the Contractor believes such a claim is likely to occur, Contractor (after consultation
with the State and at no cost to the State): (a) shall procure for the-State the right to continue using:
the allegedly infringing component or service in accordance with its nghts under this Contract; or
(b) replace or modlﬁf the allegedly infringing component or service so that it becomes non-
infringing and remains compliant with all applicable specifications.

Except as otherwise provided herein, Contractor shall not acquire any nght, title or interest.
(including any intellectual propesty rights subsisting therein) in or to any goods, Software, technical
information, specifications, drawings, records, documentation, data or any other materials
(including any derivative works thereof) provided by the State to the Contractor. Notwithstanding
anything to the contrary herein, the State may, in its sole and absolute diseretion, grant-the
Contractor a license to such materials, subject to the terms of a separate writing executed by the
Contractor and an authorized representative of the State as well as alt required State approvals. .

Without limiting the generality of the foregoing, neither Contractor nor any of its subcontractors
shalt use- any Sofiware or technology in'a manner that will cause. any. patents, copyrights or other
intellectual propetty which are owned or controlled by the State or any of its affiliates (or for which
the State or any of its subcontractors has: received license rights) to become subject to any
encumbrance or terms and conditions of any third party or open source license (including, without
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1.7

7.8

80
8.1

82

.9..

9.2

2.3

limitation, any open source license listed on http://www.opensource. org/licenses/alphabetical)
(each an “Open Source License™). These restrictions, limitations, exclusions and conditions shall
apply even.if the State or any of its subcontractors becomes aware of or fails to act it a manrier to.
address any violation or failure to comply therewith. No.act by the State or any of i its subcontractors

that is undertaken under this Contract as to any Software or technology shall be construed as
intending to cause any patents, copyrights or other inteliectual property that are owned or controlied

by the State (or for. which the State has received license righits) to become. subject to any
encumbrance or térins and conditions of any open source license.

The Contractor shall report to the Department, promptly and in written detail, each notice or claim
of copyright infringement received by the. Contractor with respect to all Deliverables delivered
under this Contract.

‘The Contractor shall not affix (or permit any third party to affix), without the Department’s consent,

any restrictive markings upon any Deliverables that are owned by the State, and if such markmgs
are affixed, the Department shall have the right at any time to modify, remove; obliterate, or ignore
such: warnings.

Confidential or Proprietary Information and Documentation
Subject to the Maryland Public Information Act and any other applicable laws including, without

limitation, HIPAA, the HI-TECH Act, and the Maryland Medical Records Act and the
implementation of regulations promulgated pursuant thereto, all confidential or proprietary
information and documentation relating to. either party (including without limitation, any
information or data stored within the Contractor’s computer systems and/or cloud infrastructure, if
applicable) shall be held in. confidence by the other party Each party shall, however, be permitted
to disclose, as provided by and consistent with applicable law, relevant confidential information to
its officers, agents, and employees to the extent that such disclosure is necessary for the
performance of their duties under this Contract. Each officer, employee and/or subcontractor to
whom any of the Department’s confidential information is to be disclosed shail be advised by

Contractor of and bound by confidentiality and intellectual property terms substantially equivalent

to those of this Contract,

The provisions of this section shall not apply to information that: (a) is lawfully in the public
domain; (b) has been independently deveioped by the other party without violation of this Contract;
(c) was already nghtﬁdly in the posséssion of such party; (d) was supplied to such party by a third

party lawfully in possessxon thereof and legally permitted to further disclose the information; or (&)

which such party is required to disclose by faw.

Loss of Data

In the event of loss of any State data or records where such loss is due to the-act or omission of the
Contractor or any of its subcontractors or agents, the Contractor shail be responsible for restoring.
or recreating, as applicable, such lost data in the manner and on the schedule set by the Contract
Manager. The Contractor shall ensure that all data is backed up and recoverable by the Contractor.

At no time shail any Contractor actions (or any-failures to act when Contractor has a duty to act)
damage or create any vulnerabilities in data bases, systems, platforms, and/or applications with
which the Contractor is working hereunder.

In accordarice with prevailing federal or state law or regulations, the Contractor shall report the loss
of non-public data.

Protection of data and personal privacy shall be an integral part of the business activities of the:
Contractor to.ensure there is no inappropriate or unauthorized use of State information at any time,
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To this end, the Contractor shall safeguard the confidentiality, integrity and availability of State
information.

10, Indemnification and Notification of Legal Requests

10.1.

10.2.

10.3.

11.

12,

13

13.1

13.2

At its sole cost and expense, Contractor shall (i) indemnify and hold the State, its-employees and
agenits harmless from and against any and all claims, demands, actions, suits, damages, liabilities,
losses, settlements, judgments, costs and expenses (mcludmg but not limited to attorneys’ fees and

costs), whether or not involving a third party claim, which arise out.of or relate to the Contractor’s,

or any of its subcontractors’, performance of this Contract and (ii) cooperate, assist, and consult
with the State in the defense or investigation of any such claim, demand, action or suit, Contractor
shall not enter into any settlement involving third party claims-that contains any admission of or
stipulation to any guilt, fault, liability or wrongdomg by the State or that adverscly affects the State’s

'nghts or interests, without the State’s prior written consent.

The State has no obligation: (i} to provide legal counsel or defense to. the Contractor or its

subcontractors in the event that a suit, claim or action of any character is brought against the

Contractor or its subcontractors as a result of or réfating to the Contractor’s obligations or
performance under this Contract, or (i) 1o pay any judgment or séttlement of any such suit, claim
or action, Notwithstanding the foregoing, the Contractor shall promptly notify the Procurement
Officer of any such claims, demands, actions, or suits.

Notification of Legal Requests. In the event the Contractor receives a subpoéna or other validly
issued administrative or judicial process, or any discovery request in connection with any litigation,

requesting State Pre-Existing Intellectual Property, -of other information considered to be the
property of the State, including but not limited to State data stored with or otherwise accessible by

the Contractor, the Contractor shall not responid to such. subpoena, process or other legal request

without first notifying the State, uniess prohibited by law from providing 'such notice The
Contractor shall promptly notify the State of such receipt providing the State with-a reasonable
opportunity to intervene in the proceeding before the time that Contractor is required to comply
with such subpoena, other process or discovery request. .

Non-Hiring of Employees

‘No official or employee of the State, as defined under Md. Code Ann., General Provisions Article,
§ 5-101, whose duties as such official or employee include matters relating to or affecting the
sub]ect matter of this Contract, shall, during the pendency and term of this Contract and while
serving as an official or employee of the State, became or be an.employee of the Contractor or any-
entity that is a subcontractor on tliis Contract:

Disputes
This Contract shall be subject to the provisions of Md. Code Ann., State Finance and Procurement
Aiticle, Title 15, Subtitle 2, and COMAR: 21.10 (Administrative and Civil Remedies), Pending

resolution of a claim, the Contractor shall proceed diligently with the performance of the Contract in
accordance with the Procurement Officer’s decision,

Maryland Law Prevails

This Contract shall be construed, interpreted, and enforced according to the. laws of the State of

‘Maryland,

The Maryland -Uliifonn.Computer Information Transactions Act. (Commerci'a'l'Law'Article,-Title
22 of the Annotated Code of Maryland) does not apply to this Contract or any purchase order, task

order; or Notice to Proceed issued thereunder, or any software, or any software license acquired

hereunder.




13.3

14,

15

16.

17.

18.

Any and all refererices to the Maryland Code, annotated and contaired in this Contract shall be
construed to refer to such Code sections as are from time to time amended.

Nondiscrimination in Employment

The. Contractor agrees: (a) not to discriminate in any manner against an employee:or applicant for
employment because of race, color, religion, creed, age, sex, sexual orientation, gender identification,
marital status, national origin, ancestry, genetic information, or any otherwise unlawful use of

characteristics, or disability of a qualified individual with a disability unrelated in nature and extent

50 as to reasonably preclude the performance of the employment, or the individual’s refusal o submit
to a genetic test or make available the results of a genetic test; (b) to include a provision similar to that
contained in subsection (a), above, in any underlying subcontract except a subcontract for standard
commercial supplies or raw materials; and (c) to post and to cause subcontractors to post in
conspicuous places available to.employees and applicants for employment, notices setting forth the
substance of this clause.

Contingent Fee Prohibition

The Contractor warrants that it has not employed or retained any person, partnership, corporation, or
other entity, other than a bona fide employee, bona fide agent, bona fide salesperson, or commercial
selling agency working for the Contractor to solicit or secure the Contract; and that the Contractor has
nof paid or agreed to pay any person, parm«ershlp, corporation, or other entity, other than a bona fide
employee, bona fide agent, bona fide salesperson, or commercial selling agency, any fee or any other
consideration contingent on the making of this Contract.

Non-Availability of Funding

If the General Assembly fails to appropriate funds or if funds are not otherwise made available for
continued performance for any fiscal period of this Contract succeeding the first fiscal penod, this
Contract shall be canceled automatically as of the beginning of the fiscal year for which funds were
not appropriated or otherwise made available; provided, however, that this will not affect either the
State’s or the Contractor’s rights under any termination clause in this Contract. The effect of
termination of the Contract hereunder will be to discharge both the Contractor and the State from

future performance of the Contract, but not. from their rights and obligations existing at the time of

termination. The Contractor shall be reimbursed for the reasonable value of any nonrecurring costs
incurred but riot amortized in the price of the Contract. The State shall notify the Contractor as soon

‘as it has knowledge that furids may not be available for the continuation of this Contract for each

succeedmg fiscal period beyond the first.
Termination for Default

If the Contractor fails to fulfill its obligations under this Contract properly and on time; or otherwise
vviolates any provision of the Contract, the State may terminate the Contract by written notice to the

Contractor. The notice shall specify the acts or omissions relied upon as cause for términation. All

finished or unfinished work provided by the Contractor shall, at the State’s option, become the State’s

property. The State shall pay the Contractor fair and equitable compensation for satisfactory

‘performance prior to receipt of notice of termination, less the amount of damages caused by the
‘Contractor’s breach. If the damages are more than the compensation payable to the Contractor, the

Contractor wifl remain liable -after termination and the State can affirmatively collect damages.
Termination heretinder, :ncludmg the termination of the rights and obligations of the parties, shall be
governed by the provisions of COMAR 21.07.01.11B.

Termination for Convenience

The performance of work under this Contract may be terminated by the State in accordance with this
clause in whole, or from timne to time in part, whenever the State shall determine that such termination.
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19.1

19.2

20.

2L,

22..

23.

is in the best interest of the State. The State will pay all reasonable costs associated with thiis Coniract

that the Contractor hias incurred up to the date of termination, and al reasonable costs associated with

termination of the Contract. However, the Centractor shall niot be reimbursed for any anticipatory

profits that have not been éarned vp to the date of termination. Termination hereunder, mcludmg the

determination of the rights and obligations of the parties, shall be governed by the provisions of
COMAR 21.07.01.12A (2).

Delays and Extensions of Time

The Contractor agrees to prosecute the work continuously and diligently and no charges or ctaims
for damages shali be made by it for any defays or hindrances from any cause whatsoever during the
progress of any portion of the work specified in'this Contract.

‘Time eéxtensions will be granted only for excusable delays that arise from unforeseeable causes
beyond the control and without the fault or negligence of the Contractor, mcludmg but not restricted
to, acts of God, acts of the public enemy, acts of the State in either its sovereign or contractual
capacity, acts of another Contractor in the performance of a contract with the State, fires, floods,
epidemics, quarantme resmcnons, smkes, freight embargoes, or delays of subcontractors or
suppliers arising from unforeseeable causes beyond the control and without the fault or negligence
of either the Contractor or the subcontractors or suppliers.

Suspension of Work

The State unilaterally may order the Contractor in writing to suspend, delay, or interrupt all or any
part of its performance for such périod of time as the Procurement Officer may determine to be
appropriate for the cornivenience of the State.

Pre-Existing Regulations
In accordance with the provisions of Section 11-206.of the State Finance and Procurement Article;

Annotated Code of Maryland, the regulations set forth in Title 21 of the Cade of Maryland Regulations
(COMAR Title 21) in effect on the-date of exécution of this Contract-are applicable o this Contract.

Financial Disclosure

The Contractor shall comply with the provisions of Section13-221 of the State. Finance and
Procuremient Aiticle of the Annotated Code of Maryland, which requires that every business that
enters into contracts, leases; or other agreements with the State orits agencies during a calendar year
under which the business is to receive in the aggregate, $100,000 or more, shall within 30 days of the
time when the aggregate value of these contracts, leases or other agreements reaches $100,000, file
with the Secretary of State of Maryland certain specified irformation to include disclosure of
beneficial ownership of the businéss.

Political Contribation Disclosure

The Contractor shall comply with Election Law Article, Title 14, Annotated Code of Maryland, which
requires that every person that enters into a procurement contract with the State, a county, ora
municipal corporatlon, or other political subdivision of the State, during a calendar year in which the
person receives a contract with a governmental entity in the amount of $200,000 or more, shall file
with the State Board of Elections statements disclosing: (a) any contributions made during the
reporting period to a candidate for elective office in any primhary or general election; and (b) the name
of each candidate to whom one or more contribitions in a cumulative armount of $500 or more were
mide during the reporting period. The statement shall be filed with the State Board of Elections: (a)
before execution of a contract by the State, a county, a municipal corporation, or other pelitical
subdivision of the State, and shall cover the 24 months prior to when a contract was awarded; and (b)
if the contribution is made after the execution of a contract, then twice a year, throughout the contract

term, on or before: (i) May 31, to cover the six (6) month period ending April 30; and (if) November
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30, to cover the six (6) month period ending October 31. Additional information is available on the
State Board of Elections website: hitip: www elections.state.md. us campaign_finance/index.html.

24. Retention of Records

24.1

24.2

The Contractor and subcontractors shall retain and maintain all records and documents in any way
relating to this Contract for (i) three (3) years after final payment by the State hereunder, or (ii) any
applicable federal or State retention requirements (such as HIPAA) or condition of award.
whichever is longer. and shall make them available for inspection and audit by authorized
representatives of the State. as designated by the Procurement Officer. at all reasonable times. The
Contractor shall provide copies of all documents requested by the State, including. but not limited
to itemized billing documentation containing the dates, hours spent and work performed by the
Contractor and its subcontractors under the Contract. All records related in any way to the Contract
are to be retained for the entire time provided under this section.

This provision shall survive expiration of this Contract.

25. Right to Audit

251

[R]
N
)

The State reserves the right, at its sole discretion and at any time. to perform an audit of the
Contractor’s performance under this Contract. An audit is defined as a planned and documented
independent activity performed by qualified personnel. including but not limited to State and federal
auditors, to determine by investigation, examination. or evaluation of objective evidence from data,
statements, records, operations and performance practices (financial or otherwise) the Contractor’s
compliance with the Contract. including but not limited to adequacy and compliance with
established procedures and internal controls over the services performed pursuant to the Contract.

Upon three (3) Business Days™ notice, the State shall be provided reasonable access to Contractor's
records to perform any such audits. The Department may conduct these audits with any or all of its
own internal resources or by securing the services of a third party accounting or audit firm, solely
at the Department’s election. The Department may copy any record related to the services
performed pursuant to the Contract. The Contractor agrees to fully cooperate and assist in any audit
conducted by or on behalf of the State, including. by way of example only, making records and
employees available as, where, and to the extent requested by the State and by assisting the auditors
in reconciling any audit variances. Contractor shall not be compensated for providing any such
cooperation and assistance.

The right to audit shall include any of the Contractor's subcontractors including but not limited to
any lower tier subcontractor(s). The Contractor and/or subcontractor(s) shall ensure the Department
has the right to audit such subcontractor(s).

26. Compliance with Laws

The Contractor hereby represents and warrants that:

d.

It is qualified to do business in the State and that it will take such action as, from time to time
hereafter, may be necessary to remain so qualified:

It is not in arrears with respect to the payment of any monies due and owing the State. or any
department or unit thereof. including but not limited to the payment of taxes and employee benefits.
and that it shall not become so in arrears during the Term:

[t shall comply with all federal. State and local laws. regulations, and ordinances applicable to its
activities and obligations under this Contract: and

It shall obtain, at its expense, all licenses, permits, insurance, and governmental approvals. if any,
necessary to the performance of its obligations under this Contract.

10



https://1.1tt'.md.tb

27. Cost and Price Certification

27.1

27.2.

The Contractor, by submitting cost or price information certifies that, to the best of its knowledge,
the information submitted is accurate, complete, and current as of the date of its Proposal.

The price under this Contract and any change order or modification hereunder, including profit or
fee, shall be adjusted to exclude any significant price increases occurring because the Contractor
furnished cost or price information which, as of the date of its Proposal, was inaccurate, mcomplete
o not current.

28, Subcontracting; Assignment

The-Contractor may not subcontract any of its obligations under this Contract without obtammg the
prior written approval of the Procurement Officer, nor may the Contractor assign this Contract orany
of its rights or obligations hereunder, without the prior written approval of the Procurement Ofﬁcer,
each at the State’s sole and absolute discretion; provided, however, that a Contractor miay assign
monies receivable under a contract after written notice to-thie State. Any subcontracts shall include
such language as may be required in virious clauses conitained within this Contract, exhibits, and
attachments. The Contract shall not be assigned until all approvals, documents, and affidavits are
completed and properly registered. The State shall riot be-responsible for fuifillment of the
Contrsictor’s obligations to its subcontractors,

29. Limitations of Liability

29.1

29.2

293,

Contractor shall be liable for any loss or damage to the State occasioned by the acts or omissions

of Contractor, its subconiractors; agents or employees as follows:

(a) For infringement of patents, trademarks, trade secrets and copyrights as provided in
Section 7 “Patents, Copyrights; Intellectual Property™) of this Contract;

(b). Without limitation for damages for bodily injury (including death) and damage to real
property and tangible personal property; and

(c) Forall other claims, damages, loss, costs, expenses, suits oractions in any way refated
to this Contract and regardless of the basis on which the claim is made, Contractor’s
liability shall not exceed two 2) times the total value of the Contract or $1,000,000,
whicheveris greater. Third part_y claims arising under Section 10 (“In_demmﬁcatlcn”)
of this Contract are included in this limitation of liability only if the State is immune
from liability. Contractor’s liability for third party claims arising under Section 10 of
this Contract shall be unlimited if the State is not immune from liability for claims
arising under Section 10. The above limitation of liability is per incident.

(d) In no event shall the existence of a subcontract operate to releasé or rediice the
" liability of Contractor hereunder. For purposis of this Contract, Contractor agrees
that all subcontractors shall be held to be agents of Contractor,

Contractor’s. indemnification obligations for Third party claims. arising under ‘Section 10
(“hldemﬂcauon”) of this Contract are included in this limitation of liability only if the State is
immune from liability. Contractor’s indemnification liability for third party claims arising under
Section 10 of this Contract shall be unlimited if the State is not immune from liability for claims
arising under Section 10.

Inno event shall the existence of a subcontract operate to release or reduce the l:ablllty of Contractor

‘hereunder. For purposes of this Contract, Contractor agrees that it is responsible for performance

of the services and compliance with the relevanit obligations hereunder by its subcontractors.

'30. Commercial Nondiscrimination

1i



30.1

30.3

3.4

As a condition of entering into this Contract, Contractor represents and warrants that it will comply
with the State’s Commercial Nondiscrimination Policy, as described under Title 19 of the State
Finance and Procurement Article of the Annotated Code of Maryland. As part of such compliance,
Contractor may not discriminate on the basis of race, color, religion, ancestry, national origin, sex,
age, marital status, sexual orientation, sexual identity, genetic information or.an individual’s refusal

‘to-subinit to a genetic test-or make aveilable the results of a genetic test or on the basis of disability,

or otherwise unlawful forms of discrimination in the solicitation, selection, hirifig, or. commercial
treatmeni of subcontractors, vendors, supphers, or commercial customers, nor shall Contractor
retaliate against any person for reporting instances of such discrimination. Contractor shall provide
equal opportunity for subcontractors, vendors, and suppliers to participate in all of its public sector
and private sector subcontracting and supply opportunities, provided that this clause does not
prohibit or limit lawful efforts to remedy the effects of marketplace discrimination that have

occurred or are occurring in the marketplace. Contractor understands that a material violation of

this clause shall be considered a materiat breach of this Contract and may result i termination of
this Contract, disqualification of Contractor from participating in State contracts, or other sanctions.
This clause is not enforceable by or for the benefit of, and creates no obligation to, any third party.

As a condition of entering into this Contract, upon the request of the Commission on Civil Rights,
and only after the filing of a complaint against Contractor under Title 19 of the State Finance and:

Procurement Article of the Annotated Code of Maryland, as amended from time to time, Contractor.
agrees to provide within 60 days after the request a complete list of the names of all subcontractors,

vendors, and suppliers that Contractor has used in the past four (4) years on any of its contracts that
were undertaken within the State of Maryland, including the total dollar amount paid by Contractor

on each subcontract or supply contract. Contractor further agrees to cooperate in any investigation.

conducted by the State pursuant to the State Commiercial Nondiscrimination Policy as set forth
under Title 19 of the State Finance and Procurement Article of the Annotated Code of Maryland,
and to provide any documents relevant to any mvestlgatlon that are requested by the State.

Contractor understarids that violation of this clause is a material breach of this Contract and may

result in Contract termination, chsquale' cation by the State from participating in State contracts,
and other sanctions.

The Contractor shall include the language from 30.1, or similar clause approved in wntmg by the
Department, in aif subcontracts,

31. Prompt Pay Requirements

31.1

312

If the Contractor withholds payment of an undisputed amotnt fo its subcontractor, the Department,
at its.option and in its sole discretion, may take one or more of the followmg actions:

(@) Not process further payments to the Contractor until payment to the subcontractor is
verified;

(b) Suspend all or some of the Contract work without affecting the completion date(s)
for the Contract work;

(¢) Pay.or cause payment of the undisputed amount to the subcontractor from monies
otherwise due or that may become due to the Contractor;

(d) Place a payment for an undisputed amount in an interest-bearing escrow account; or
(e) Take other or further actions as appfopriate to resolve the withheld payment.

An “undisputed amount” means an amount owed by the Contractor to a subcontractor for which
there is no good faith dispute. Such “undisputed amounts” include, without limitation: (a) retainage
which had been withheld and is, by the terms of the agreement between the Coniractor and
sibcontractor, due to be distributed to the subcontractor; and (b) an amount withheld because of
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31.3

31.4

315

issues ansmg out of an agreement or occurrence unrelated to the agreement under which the amount
is withheld.

An act, failure to act, or decision of a Procurement Officer or a representative of the Department
concerning a withheld payment between the Contractor and a suibcontractor under this section’ 31,
may not:

(a) Affect the rights of the contracting parties under any other provision of law;
(b) Be used as evidence on the merits of a dispute between the Department and the
Contractor in any other proceeding; or
(¢} Resultin lizibility against or prejudice the rights of the Department,
The remedies enumerated above are in addition to those provided under COMAR 21.11.03.13 with

respect to subcontractors that have contracted pursuant to the MBE program.

To ensure compliance with certified MBE subcontract participation goals, the Department may,
consistent with COMAR 21.11.03.13, take the following measures:

(&) Verify that the certified MBEs listed in the MBE part:clpation schedule actually are
performing work and receiving compensation as set forth in the MBE participation
schedule. This verification may include, as appropriate:

i.  Inspecting any relevant records of the Contractor;
ii. Inspecting the jobsite; and
iil. Interviewing subcontractors and workers,
Verification shall include a review of the;
i, The Coatractor’s monthly report listinig unpaid invoices over thlrty (30) days
old.from certified MBE subcoritractors and the reason for nonpayment; and

ii. The monthly report of each certified MBE subcontractor, which lists. paymernts
received. from the Contractor in the preceding thirty (30) days and invoices for
which the subcontractor has not been paid.

(b) If the Department determines that the Contractor is not'in compliance with certified
MBE participation goals, then the Department will notify the Contractor in writing of
its findings, and will require the Contractor to take appropnate corrective action,
Corrective action may include, but is not limited to, requiring the Contractor to
compensate. the MBE for work performed as set forth in the MBE: participation
schedule.

(c) If the Department determines that the Contractor is in material noncompliance with

~ MBE Contract pmwsions and refuses or fails to take the corrective action that the
Department requires, then the Department may:

i.  Terminate the Contract;
ii. Refer the matter to the Office of the. Attorney General for appropriate action; or

iii. Initiate any other specific remedy identified by the Contract, including the
contractual remedies. required by any applicable. laws, regulations, ‘and
directives regarding the payment of undisputed amounts.

(d) Upon completion of the Contract, but before final payment or refease of retainage or
both, the Contractor shall submit a final report, in affidavit form under the penalty of
perjury, of ali payrmests made to, or withheld from, MBE subcontractors.

13



https://21.11.03.13

32,

33.

34,

35.

36.
36.1

36.2

363

364

Living Wage

If a Contractor subject to the Living Wage law fails to submit all records required under COMAR.
21.11.10.05 to the Commissioner of Labor and Industry at the Department of Labor, Licensing and
Regulanon, the Department may withhold payment of any invoice or retainage. The Department may

require certification from the Commissioner on a quarterly basis that such records were properly

submitted.
Use of Estimated Quantities

Unless specifically indicated otherwise in the State’s soficitation or other controtling documents
related to the Scope of Work, any sample amounts provided are estimates only and the Department
does not guarantee a minimum or maximum number of units or usage in the performance of this
Contract.

Risk of Loss; Transfer of Title

Risk of loss for confonmng supplies, equipment, materials and Deliverables furnished to the State
hereunder shall remain with the Contractor until such supplies, equipment, materials and Deliverables
are received and accepted by the State, following which, title shali pass to the State.

Effect of Contractor Bankruptey

All rights and licenses granted by the Cantractor under this Contract are and shall be deemed .to be
nghts and licenses to “intellectual property,” and the subject matter of this Contract, including
services, is and shall be deemed to be “embodiments of intellectual property™ for purposes of and as
such terms are used and interpreted under § 365(n) of the United States Bankruptey Code (“Code™)
(11 U.8.C: § 365(n) (2010)). The State has the right to exercise all rights and elections under the Code
and all other applicable bankriptcy, insolvency and similar laws with respect to this Contract
(including all executory statement of works). Without limiting the generality of the foregoing, if the
Contractor or its estate becomes subject to any bankruptey or similar proceeding: (a) subject to the
State’s rights of electlom all rights and licenses granted to the State under this Contract shall continue
subject to the respective terms and conditions of this Contract; and (b) the State shall be entitled to a
complete duplicate of (or complete access to, as: -appropriate) all such . intelectual property and
embodiments of intellectual property, and the same, if not already in the State’s possession, shall be
promptly delivered to the State, unless the Contractor electsto and does in fact contiriue to perform
all of its obligations under this Contract.

Miscellanéous

Any prowsxon of this Contract which contemplates perfonnance or observance subsequent to any
termination ‘or expiration of this Contract shall survive termination or expiration of this Contract
and continue in full force and effect,

If any term contained in this Contrict is held or ﬁna]ly determined to be invalid, illegal; or
unenforceable in any respect, in whole orin part, such term shall be severed from this Contract, and
‘the rémaining terms contained herein shall continue in full force and effect, and shall in no way be
affected, prejudiced, or disturbed thereby.

Headers Provision. The headings of the sections contained in this Contract are for convenience only
and shall not be deemed to control or affect the meaning or construction of any provision of this
Contract.

Electronic signatures provision. This Contract may be executed in any number of counterparts, each
of which shall be deemed an original, and all of which together shall constitute one and the same
instrument. Signatures provided by facsimile or other efectronic means. (e.g., and not by way of
limitation, in Adobe .PDF sent by electronic mml) shall be deemed to be original signatures.
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37. Contract Manager and Procurement Officer

37.1  The Contract Manager is the State representative for this Contract who is primarily responsible for
Contract administration functions. including issuing written direction. invoice approval. monitoring
this Contract to ensure compliance with the terms and conditions of the Contract. monitoring MBE
and VSBE compliance, and achieving completion of the Contract on budget, on time. and within
scope. The Contract Manager may authorize in writing one or more Stale representatives to act on
behalf of the Contract Manager in the performance of the Contract Manager’s responsibilities. The
Department may change the Contract Manager at any time by written notice to the Contractor.

(95
~
[£%]

The Procurement Officer has responsibilities as detailed in the Contract. and is the only State
representative who can authorize changes to the Contract. The Department may change the
Procurement Officer at any time by written notice to the Contractor.

38. Notices

All notices hereunder shall be in writing and either delivered personally or sent by certified or
registered mail. postage prepaid. as follows:

If to the State:
Brenda Kelly-Frey
301 West Preston Street. Suite 1008A, Baltimore. MD 21201-2305
Phone Number: 410-767-5891
E-Mail: Brenda.kelly -frey @ maryvland.goy
With a copy to:
Dapheny McCray
Department of Information Technology (DolT)
100 community Place, Crownsville, MD 21032
Phone Number: 410-697-9671

E-Mail: Dapheny.mceray |'a'maryland.goy

If to the Contractor:
MAC Incorporated
909 Progress Circle, Salisbury MD 21804
Attn: Pattie A. Tingle

SIGNATURES ON NEXT PAGE



IN WITNESS THEREOF, the parties have executed this Contract as of the date hereinabove set forth.

CONTRACTOR
MAC Incorporated
By: CW% c:!-%é)“gs Siis By: %
Witness/Attest Corporate Officer/Authorizefl A
Farrie A TinGLe
Printed Name/ Title of Officer/Agent
1/7]20i8
Date
STATE OF MARYLAND

ent of Infi

By: “ODhwoA | ) Choul By: L/\T{é Ll/g/l%\
Witness/Attest () Michge lLeah);,m]
- J Information T

¥a

-L“- [

Date

Approved as to form and legal sufficiency
this 9th day of _November ,2018.

X i

Assistant Attorney General

APPROVED BY BPW:
Date BPW Item #
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